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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CERBER, Chi ef Judge: Respondent, on February 21, 2002, sent

Mark Fowl er (petitioner) a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320' and/or 6330, in which

respondent sustained the filing of a Federal tax lien for

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code.
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petitioner’s 1990-92 tax liabilities. |In that sane notice
respondent also rejected petitioner’s offer in conpromse. On
that sanme date respondent sent Mark Fow er and Joyl yn Souter -
Fow er (petitioners) a second Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330. In this
notice respondent sustained the filing of a Federal tax lien with
respect to petitioners’ 1994-96 tax liabilities, and respondent
again rejected petitioners’ offer in conprom se.

Prior to these determ nations, petitioners sought and were
of fered an Appeal s hearing, but they did not attend due to
personal reasons. One nonth after the schedul ed hearing date,
the Appeals officer issued the above determ nati ons sustaining
the filing of the Federal tax liens and rejecting petitioners’
offers in conpromse. Wth respect to both determ nations,
petitioners appealed to this Court.

The issue for consideration is whether respondent abused his
di scretion by rejecting petitioners’ offers in conprom se and by

sustaining the filing of the Federal tax liens.
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FI NDI NGS OF FACT?
Petitioners resided in Garden Grove, California, when the
petition in this case was filed.

Separate Liabilities

Petitioner filed his 1990 Federal incone tax return |late on
Septenber 6, 1991. On July 21, 1993, respondent nailed a
statutory notice of deficiency to petitioner for his 1990 taxable
year. Petitioner did not petition this Court to dispute the
deficiency. On Decenber 20, 1993, respondent assessed the $399
income tax deficiency and a $98.74 late-filing penalty under
section 6651(a)(1). In addition, $104.40 of interest was
assessed. Petitioner does not contest the 1990 tax liability.

Petitioner tinely filed his 1991 Federal inconme tax return
t hat contai ned several nathematical errors. Respondent corrected
the mathematical errors in accord with section 6213(b)(1), and
assessnments were made to correct the errors. Respondent
subsequent|ly selected petitioner’s 1991 return for an audit
exam nation. On April 5, 1994, respondent nmiled petitioner a
statutory notice of deficiency for his 1991 taxable year
determ ning a $545 incone tax deficiency. Petitioner did not

petition this Court with respect to the 1991 notice of

2 The parties’ stipulation of facts is incorporated by this
ref erence.
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deficiency. On Septenber 5, 1994, respondent assessed the $545
deficiency and $103. 37 of accrued interest.

Petitioner filed his 1992 Federal incone tax return |ate on
July 28, 1993. Respondent selected petitioner’s 1992 return for
an audit exam nation. On January 11, 1995, respondent mail ed
petitioner a statutory notice of deficiency for his 1992 taxable
year determning a $1,193 incone tax deficiency and a $189
penalty for late filing under section 6651(a)(1). On July 17,
1995, respondent assessed the deficiency, the late-filing
penal ty, and accrued interest in the anount of $265.92. On the
sane day, the late-filing penalty was abated | eaving an unpaid
bal ance of $1,458.92 for 1992.

Joint Liabilities

Petitioners were married in 1993. Under cover of a letter
dated Septenber 15, 1997, petitioners submtted their untinely
1994, 1995, and 1996 joint Federal incone tax returns. These
returns were filed by respondent on Septenber 29, 1997.
Petitioners reported tax due for 1994, 1995, and 1996 on their
returns in the anounts of $402. 04, $402.03, and $1, 480. 66,
respectively.

On Cctober 27, 1997, respondent assessed the 1994 incone tax
liability, a late-filing penalty in the amount of $100, a failure
to pay tax penalty in the amount of $62.32, and accrued interest

in the ambunt of $128.35, for a total assessnent of $692.71. On
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that sanme date, respondent assessed the 1995 incone tax
liability, a late-filing penalty in the amount of $100, a failure
to pay tax penalty in the anmobunt of $38.19, and accrued interest
in the amount of $73.03, for a total assessment of $613.25. On
Novenber 17, 1997, respondent assessed the 1996 incone tax
liability, a late-filing penalty in the amount of $333.15, a
failure to pay tax penalty in the anmount of $59.23, and accrued
interest in the amount of $99.21, for a total assessment of
$1, 972. 25.

Events Leading to the |Issuance of the Notice of Deternination

On Decenber 21, 1999, respondent mailed two separate Notices
of Intent to Levy and Notice of Your Right to a Hearing to
petitioners. The notices reflected petitioners’ unpaid Federal
inconme tax liabilities for 1990 through 1992 and 1994 t hrough
1996. On January 26, 2000, petitioners inforned respondent of
their desire to submt an offer in conprom se to resolve all of
their individual and joint liabilities. In response, respondent
mai |l ed petitioners a package of materials for the subm ssion of
offers in conprom se for their outstanding individual and joint
liabilities.

On April 19, 2000, respondent received petitioners’ offer to
conprom se the 1994 through 1996 joint liabilities for $1, 150.

On that sane date respondent received petitioner’s offer to

conprom se the 1990 through 1992 liabilities for $360. Both
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offers in conprom se were submtted on Form 656, Ofer in
Conmprom se. Petitioners’ offer was to make nonthly paynments to
satisfy the liabilities. Petitioners planned to pay a portion of
the offer anobunt fromtheir expected tax refund for 1999.

On May 19, 2000, respondent’s revenue officer advised
petitioners that their offers in conprom se could not be
processed until petitioners’ 1999 Federal incone tax return was
filed. Under respondent’s procedures, offers are not processed
whil e taxpayers are not in conpliance with the internal revenue
| aws.

Petitioners had already filed for an extension of time to
file for 1999 because they were awaiting information fromthird
parties to conplete the return. On June 15, 2000, respondent
filed two Notices of Federal Tax Lien (NFTL) at the county
recorder’s office in Orange County, California, with respect to
the individual and joint tax liabilities. Respondent sent
petitioners the filed NFTLs and Notices of Right to a Collection
Due Process Hearing. On July 14, 2000, petitioners submtted
Form 12153, Request for a Collection Due Process Hearing
(adm ni strative hearing), contesting the NFTLs filed by
respondent and noting the pending offers in conprom se.

Sonetinme in 2001, petitioners’ clainms were assigned to
respondent’ s Appeals officer. On June 20, 2001, the Appeals

of ficer and petitioners had a tel ephone conversation di scussing
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petitioners’ desire to conpromse all of the liabilities. The
Appeal s officer requested nore information from petitioners,
which they tinely provided with a copy of their filed 1999
Federal incone tax return. At sone tinme in the process,
petitioners submtted an anmended of fer in conprom se for $2, 400,
to be paid in $100-nonthly installnments. Under those terns, the
$2, 400-of fer could be paid in full in 2 years.

On Cctober 16, 2001, respondent’s Appeals officer sent
petitioners a letter informng themthat he had reviewed the
offers in conprom se. The Appeals officer determ ned that the
m ni mum of fer to conprom se both the individual and joint
liabilities should be a total of $2,400. The Appeals officer
used petitioners’ estinate of their primary vehicle® to calculate
a quick sal e value of $2,400, which was determ ned to be the
m ni mum acceptable offer. The Appeals officer then attenpted to
determ ne whether petitioners would be able to neet the nonthly
install ment offer obligation. In calculating petitioners’
financial capability, the Appeals officer used petitioners’
subnmitted nonthly gross inconme figure of $4,608, but did not use
petitioners’ submtted $3,989 nonthly expense figure. |Instead of
usi ng the $3, 989 expense figure provided by petitioners, the

Appeal s of ficer used $4, 644, an estinmated anobunt based on

3 Petitioners estimated the value of their primary vehicle
to be $3,000. Respondent used this figure to calculate the
$2, 400 qui ck sal e val ue.
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nati onal statistical averages. Using $4,644 resulted in
petitioners’ estimated nonthly expenses exceeding their nonthly

i ncone by $36 and rendering petitioners ineligible due to their
projected inability to nake the $100-nont hly paynents.

The Appeals officer rejected petitioners’ offers in
conprom se. Petitioners requested an in person hearing, but a
heari ng was not held due to petitioners’ unavailability. On
February 21, 2002, respondent issued two separate notices of
determ nation for the individual and joint liabilities sustaining
the filing of the notices of Federal tax liens and rejecting
petitioners’ offers in conpromse. Petitioners tinely appeal ed
to this Court for review of respondent’s determ nations.

OPI NI ON

Petitioners contend that the Appeals officer abused his
di scretion by rejecting their offers in conprom se and by
sustaining the filing of the Federal tax liens.

Section 6320 provides that a taxpayer shall be notified in
witing by the Secretary of the filing of a Federal tax lien and
provided with an opportunity for an adm nistrative hearing. Sec.
6320(b). Hearings under section 6320 are conducted in accordance
with the procedural requirenents set forth in section 6330. Sec.
6320(c).

When an Appeal s officer issues a determ nation regarding a

di sputed coll ection action, section 6330(d) allows a taxpayer to
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seek judicial reviewwth the Tax Court or a District Court.
Where the validity of the underlying tax liability is properly at
i ssue, the Court will reviewthe matter on a de novo basis. Sego

v. Comm ssioner, 114 T.C. 604, 610 (2000). However, when the

validity of the underlying tax is not at issue, the Court wll
review the Comm ssioner’s admnistrative determ nation for an
abuse of discretion. 1d. Petitioners do not dispute the
validity of the underlying tax. Accordingly, our reviewis for
an abuse of discretion.

We do not conduct an independent review of what woul d be
acceptable offers in conprom se. W review only whether the
Appeal s officer’s refusal to accept the offers in conprom se was
arbitrary, capricious, or wthout sound basis in fact or |aw

See Wodral v. Comm ssioner, 112 T.C. 19, 23 (1999). The Court

consi ders whet her the Conmm ssioner abused his discretion in

rejecting a taxpayer’s position with respect to any rel evant

i ssues, including challenges to the appropriateness of the

coll ections action, and offers of collection alternatives. See

sec. 6330(c)(2)(A). This case involves collection alternatives.
Section 7122(a) authorizes the Secretary to conprom se any

civil case arising under the internal revenue laws. There are

three standards that the Secretary nmay use to conpromn se a

ltability. The first standard is doubt as to liability, the

second being doubt as to ability to collect, and the third being
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pronotion of effective tax adm nistration. Sec. 301.7122-1T(b),
Tenporary Proced. & Adm n. Regs., 64 Fed. Reg. 39024 (July 21,
1999); see sec. 7122(c)(1). The record reflects that
petitioners’ offers are wwth respect to doubt as to
collectibility.*

Section 7122(c) provides the standards for eval uation of
such offers. Under section 7122(c)(2):

(A * * * the Secretary shall devel op and publi sh
schedul es of national and |ocal allowances designed to
provi de that taxpayers entering into a conprom se have
an adequate neans to provide for basic |living expenses.

(B) Use of schedul es.--The gui deli nes shal
provide that officers and enpl oyees of the Internal
Revenue Service shall determne, on the basis of the
facts and circunstances of each taxpayer, whether the
use of the schedul es published under subparagraph (A)
is appropriate and shall not use the schedules to the
extent such use would result in the taxpayer not having
adequate neans to provide for basic |living expenses.
[ Enphasi s added. ]

The Appeals officer chose to use the national averages and that
use resulted in petitioners’ being categorized as not having
adequate nmeans to provide for basic |iving expenses.

The national average statistics are published by the
I nt ernal Revenue Service, but use of the statistics by Appeals
officers is not mandatory. The Appeals officer exercised

di scretion in ignoring petitioners’ submtted expense anount and,

“ Doubt as to collectibility exists in any case where the
t axpayer’s assets and incone are less than the full anount of the
assessed liability. Sec. 301.7122-1T(b)(3), Tenporary Proced. &
Adm n. Regs., 64 Fed. Reg. 39024 (July 21, 1999).
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i nstead, used the national statistical anount as an estimte of
petitioners’ expenses. The use of the national averages for
petitioners’ expenses resulted in petitioners’ nonthly expenses
exceeding their nonthly income by $36. Therefore, by using the
aver age expense figure, petitioners’ incone was $136 short of
produci ng the $100 per nonth needed to conprom se their tax
liabilities for $2,400. W note that, percentagew se, the
shortfall is |less than 3 percent of petitioners’ gross incone.
The Appeals officer chose to use the national statistica
averages rather than the expense figures provided by petitioners.
| f the Appeals officer had used petitioners’ submtted expense
figure of $3,989, petitioners would have had $619 nonthly and
woul d have been financially capable of satisfying the $100
i nstal | nents.

The Appeals officer is allowed to use the national schedul es
when considering the facts and circunstances of this case.
However, if use of the schedules results in petitioners’ not
havi ng adequate neans to provide for basic |iving expenses, as
here when the Appeals officer determ ned a negative $36 anmount
for basic living expenses, an installnment offer may not be
appropriate. See sec. 7122(c)(2)(B)

Under the regulations for doubt as to collectibility cases:

A determ nation of doubt as to collectibility wll
include a determnation of ability to pay. In

determining ability to pay, the Secretary will permt
taxpayers to retain sufficient funds to pay basic
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living expenses. The determ nation of the anmount of

such basic living expenses will be founded upon an

eval uation of the individual facts and circunstances

presented by the taxpayer’s case. To guide this

determ nati on, guidelines published by the Secretary on

national and | ocal living expense standards wll be

taken into account. [Sec. 301.7122-1T(b)(3) (i),

Tenporary Proced. & Adm n. Regs., 64 Fed. Reg. 39024

(July 21, 1999).]

The regul ation provides that the guidelines are to be taken
into account. Wen the Appeals officer reviewed petitioners’
offers, he decided to use the guidelines because he thought
petitioners’ actual figures were too low. |In that regard, there
is no specific explanation why the Appeals officer believed that
petitioners’ nmonthly expenses of $3,989 was too | ow or why the
gui deline figure of $4,644 was nore accurate. The use of the
gui del i ne expense figure resulted in a $136 shortfall in
petitioners’ capability to nmeet the $100-nmonthly installnment to
satisfy the $2,400 conmpromise. |If petitioners’ submtted nonthly
expenses of $3,989 had been used, there would have been a $619
surplus of inconme over expenses that would have enabl ed
petitioners to neet the $100-nmonthly installnent to satisfy the
conprom se

In essence, the Appeals officer decided that petitioners
could not live | ess expensively than the national average
(guidelines). W find it curious that the Appeals officer relied

on petitioners’ figures for their vehicle and for their incone,

but chose not to use petitioners’ figures for their nonthly
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expenses. Petitioners nade an estimate of $3,000 for the val ue
of their primary car and the Appeals officer used this figure to
cal cul ate the quick sale value of $2,400. Based on this premn se,
t he Appeal s officer determ ned that an offer of $2,400 woul d be
an appropriate anount to settle the outstanding liabilities due
for 1990-92 and 1994-96. The Appeals officer requested a | unp-
sum paynment through the sale of petitioners’ primary vehicle.
Petitioners rejected this approach as this was their primary
vehicle and to sell it would have caused great financial harm

Petitioners submtted an anmended offer in conprom se for
$2,400, to be paid in $100 nonthly installnents. Under those
terns, the $2,400 conprom se could be paid in full in 2 years.
That offer was rejected due to the Appeals officer’s
determ nation that petitioners were financially unable to nmake
the paynments. W note that petitioners had cooperated with al
requests fromthe Internal Revenue Service in an attenpt to
resolve this matter

Appeal s officers, in the consideration of an offer in
conprom se should verify that the requirenents of applicable |aw
and adm ni strative procedures have been net, and “whet her any
proposed coll ection action balances the need for the efficient
collection of taxes with the legitimte concern of the person
that any collection action be no nore intrusive than necessary.”

See sec. 6330(c)(3)(C). The verification of applicable | aw and
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adm ni strative procedure was nmet in this case. However, it is
gquestionable as to whether the proposed collection action
bal anced the need for efficient collection of taxes with the
concern of petitioners that any collection action be no nore
intrusive than necessary.

Paynent plans are one possible option for an offer in
conprom se. According to the instructions that acconpany the
Form 656, there are three possible paynent plans under the short-
termdeferred paynent offer. One plan requires full paynent of
the realizable value of assets within 90 days fromthe date the
| nternal Revenue Service accepts the offer, and paynent, within 2
years of acceptance of the anmount that they could collect over 60
months. A second plan permts a cash paynent for a portion of
the realizable value of petitioners’ assets within 90 days of the
of fer being accepted, and the bal ance of the realizabl e val ue
pl us the remai nder of the anount that could have been coll ected
over 60 nonths within 2 years. The third plan permts nonthly
paynments of the entire offer anmount over a period not to exceed 2
years fromthe date of acceptance by the Internal Revenue
Service. Petitioners offered $100 per nonth for 2 years or 24

nont hs, whi ch equal s the $2, 400- conpromni se anount.®

> Al though not relevant to the facts of this case, there is
al so a deferred paynent offer that provides for a plan simlar to
the short-termdeferred plan (the third plan descri bed above).
The deferred paynment plan allows the entire offer amount to be
(continued. . .)
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Under the various paynent options, respondent would be able
to file Federal tax liens to protect his interests until such
tinme as the liability is satisfied. Accordingly, respondent’s
interest would be protected through the |iens while respondent
recei ved nonthly paynments. The result of the Appeals officer’s
financial analysis, however, was to deny petitioners’ offers in
conprom se. To use the national guidelines rather than actua
figures in this instance was arbitrary, capricious, and wthout a
sound basis in fact. Petitioners have stated that they are stil
willing to conmpronmise their tax liabilities for $2,400, but
t hrough nonthly paynents rather than a | unp-sum paynent.®
Therefore, based on the facts and circunstances of this
case, we hold that respondent abused his discretion in denying

petitioners’ offer to conpromse their tax liabilities for

5(...continued)
made in nonthly paynents over the life of the collection statute.
The deferred plan could result in a | onger paynent period than 24
nont hs.

6 Petitioners and respondent agreed on the amount of the
conprom se. The only disagreenent here is the nethod of paynent.
Based on the financial information submtted by petitioners, a
paynment plan is a reasonabl e option.
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$2,400. We further hold that respondent did not abuse his

di scretion in sustaining the filing of the Notices of Federal Tax
Liens.’

An appropriate decision will

be entered.

" Petitioners have made no argunent of nerit from which an
abuse of discretion could be found with respect to respondent’s
determ nation that the filing of the Notices of Federal Tax Liens
was appropri ate.



